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Ont. Human Rights Comm. v. Simpsons-Sears, [1985] 2 S.C.R. 536
 
Ontario Human Rights Commission and Theresa O'Malley (Vincent)                                          Appellants;
 
and
 
Simpsons‑Sears Limited     Respondent;
 
and
 
Canadian Human Rights Commission, Saskatchewan Human Rights Commission, Manitoba Human Rights Commission, Alberta Human Rights Commission, Canadian Association for the Mentally Retarded, Coalition of Provincial Organizations of the Handicapped and Canadian Jewish Congress     Interveners.
 
File No.: 17328.
 
1985: January 29; 1985: December 17.
 
Present: Dickson C.J. and Beetz, Estey, McIntyre, Chouinard, Lamer and Wilson JJ.
 
 
on appeal from the court of appeal for ontario
 
Civil rights ‑‑ Discrimination through effect on basis of creed ‑‑ Employees legitimately required to work Friday evenings and Saturdays ‑‑ Appellant forbidden

by creed to work Saturdays ‑‑ Whether or not discrimination through effect on basis of creed contrary to Ontario Human Rights Code ‑‑ Ontario Human Rights Code, R.S.O. 1980, c. 340, s. 4(1)(g).
 
Appellant O'Malley alleged discrimination on the basis of creed against her employer, a retailer, because she was periodically required to work Friday evenings and Saturdays as a condition of her employment. Appellant's religion required strict observance of the Sabbath from sundown Friday to sundown Saturday. Given this conflict, appellant accepted part‑time work because a full‑time position not involving work on Saturday was not available to a person with her qualifications. Both the Divisional Court and the Court of Appeal upheld a Board of Inquiry's decision to dismiss the complaint. At issue was whether or not a work requirement imposed on all employees for business reasons discriminated against appellant because compliance required her to act contrary to her religious beliefs and did not so affect other members of the employed group.
 
Held: The appeal should be allowed.
 
An employment rule, honestly made for sound economic and business reasons and equally applicable to all to whom it is intended to apply, may nevertheless be discriminatory if it affects a person or persons differently from others to whom it is intended to apply. The intent to discriminate is not a governing factor in construing human rights legislation aimed at eliminating discrimination. Rather, it is the result or effect of the alleged discriminatory action that is significant. The aim of the Ontario Human Rights Code is to remove discrimination ‑‑ its main approach is not to punish the discriminator but to provide relief to the victim of discrimination.

In a case of adverse effect discrimination, the employer has a duty to take reasonable steps to accommodate short of undue hardship in the operation of the employer's business. There is no question of justification because the rule, if rationally connected to the employment, needs none. If such reasonable steps do not fully reach the desired end, the complainant, in the absence of some accommodating steps on his own part, must sacrifice either his religious principles or his employment.
 
The complainant first must establish a prima facie case of discrimination. The onus then shifts to the employer to show that he has taken such reasonable steps to accommodate the employee as are open to him without undue hardship. Here, the employer did not discharge the onus of showing that it had taken reasonable steps to accommodate the complainant.
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The judgment of the Court was delivered by
Juge McIntyre  
 
[bookmark: par1]1.                                                         MCINTYRE J.‑‑This appeal arose out of a complaint by the appellant O'Malley against her employer, the respondent, alleging discrimination with regard to a condition of employment on the basis of her creed, contrary to the provisions of s. 4(1)(g) of the Ontario Human Rights Code, R.S.O. 1980, c. 340, as it stood when the events giving rise to these proceedings occurred.
 

[bookmark: par2]2.                                                         Mrs. O'Malley, now Vincent, was first employed in 1971 by the respondent, Simpsons‑Sears, in Quebec City. After moving to Kingston she worked full‑time as a saleswoman in the respondent's Kingston store from 1975 until October 1978. The ladies' wear department, where she was employed, was one of the major income producers. The store remained open for business on Thursday and Friday evenings and was open, of course, on Saturdays. This period from Thursday evening to Saturday evening was acknowledged by both the complainant and the respondent to be the busiest time of the week. It was described as "the time for selling". It was a condition of employment that full‑time sales clerks employed by the respondent would work on Friday evenings, on a rotating basis, and on two Saturdays out of three.
 
[bookmark: par3]3.                                                         In October of 1978 the complainant became a member of the Seventh‑Day Adventist Church. A tenet of this faith is that the Sabbath must be strictly kept; its Sabbath extends from sundown Friday to sundown Saturday. As a result, the complainant could no longer, consistent with her new faith, work for her employer on Saturdays. In the proceedings which followed it was found by the Board of Inquiry appointed under the Ontario Human Rights Code, and indeed not questioned by the respondent, that the complainant's conversion was genuine, sincerely made, and in no way actuated by any desire to procure more favourable working conditions. Mrs. O'Malley, because of her conversion, found herself in a position where she could no longer fulfil her employment obligations without compromising her religious beliefs. It was also found, however, and again it was not disputed, that the policy of Saturday opening followed by the respondent was adopted for sound business reasons and not as the result of any intent to discriminate against the complainant, nor out of any malice towards the complainant or members of her faith. In fact, the evidence made it clear that until her conversion the complainant was in all respects a competent and valued employee. She, with other members of the staff, had accepted as a condition of employment the obligation to work on Saturdays when required by the employer's rotating schedule.
 

[bookmark: par4]4.                                                         The complainant informed a Mr. Burleigh, the personnel manager for the respondent, of her conversion and he informed her that she would be required to work her turn on Saturdays. The complainant did not want to resign but Burleigh informed her that Saturday work was a requirement and she would be discharged if she could not work on Saturdays. She wanted to continue her employment but could not continue on the required basis because of her newly‑assumed obligation of Sabbath observance. On October 20, during what was to be the last week of her employment, Mr. Burleigh called her into his office and offered her part‑time employment commencing the next week. She accepted this offer and then became a part‑time employee. She worked about one‑half the hours formerly required and suffered a consequent reduction in her earnings and fringe benefits. Mr. Burleigh also told her she would be considered for any jobs for which she might be suitable and which could accommodate her personal requirements. On October 23, the complainant and Mr. Burleigh signed a statement summarizing these events, which is set out below:
 
On Friday, October 20, 1978 Mrs. Therese O'Malley was officially removed from full time status with Simpsons‑Sears Kingston and subsequently re‑hired on a contingent basis. This action was required as Mrs. O'Malley indicated she would no longer be available for work on Saturdays.
 
When Mrs. O'Malley started working for Sears on August, 1971 she was fully aware of the need for her to work on Saturday as a condition of her employment. This situation has continued to her present situation where she has been working since August, 1975 in Department 17/31.
 
She first brought the situation to our attention on Tuesday, October 10, 1978. At that time she informed us that she would not be available Saturday October 14 although she was scheduled to be present. She was advised that this could not be allowed on a regular basis as it would be preferential treatment not offered to all our other sales staff.
 

Mrs. O'Malley and myself discussed the possibility of her resigning from full time employment with Sears. At that time Mrs. O'Malley suggested she would want to resign. However, when I discussed the situation with her on Friday October 13 she indicated that she did not choose to resign. At that time I indicated we would be required to terminate her services then on Friday, October 20, 1978, as she could not fulfill the requirements of the job.
 
On Friday October 20 Mrs. O'Malley was once again asked if she had reconsidered and would be available on Saturdays. When she indicated she had not we proceeded with the termination.
 
During the time Mrs. O'Malley was employed by the Kingston store she proved to be a satisfactory saleslady. In view of her length of service and not wishing to create an undue hardship we offered her contingent employment which she readily accepted.
 
At the same time, without any guarantees, we indicated we would consider her for any jobs she might be suitable for and could accommodate her personal needs.
 
The situation is somewhat unfortunate from Mrs. O'Malley's point of view as she has been with the company for a good length of time. However this action is necessary to ensure proper staff availability consistent with departmental needs.
 
I have discussed the above with Mrs. O'Malley over our series of conversations.
 

[bookmark: par5]5.                                                         Although the hours of work offered to the complainant after she became a part‑time employee were fewer than she wished for, it was agreed that the respondent tried to give her more hours when possible. Any full‑time positions which came to her attention either involved Saturday work or the complainant did not have the necessary qualifications. Before the Board of Inquiry the complainant said she was no longer interested in full‑time employment because her husband preferred that she not work full time. She, therefore, now seeks compensation only for the difference in remuneration between full‑time and part‑time employment lost between October 23, 1978 and July 6, 1979, the date of her marriage.
 
[bookmark: par6]6.                                                         The complaint, alleging discrimination in a condition of employment, based on her creed, came before Professor Edward J. Ratushny, appointed under the Ontario HumanRights Code as a Board of Inquiry to hear and determine the complaint. After outlining the facts, he succinctly stated the questions in issue in these terms:
 
 
 
(1)                              Assuming (as in this case) that a general employment condition is established without a discriminatory motive and for legitimate business reasons, can there be discrimination under the Ontario Human Rights Code where that condition applies equally to all employees but has the practical consequence of discriminating against one or more of those employees on a prohibited ground such as creed?
 
(2)                              If so, and if the general employment condition has such a practical consequence, how far must an employer go in accommodating the religious beliefs of such an employee in order to avoid a contravention of the Code?
 

Relying on the preamble, s. 9 of the Code, and s. 10 of the Interpretation Act, R.S.O. 1970, c. 225, he considered that s. 4(1)(g) of the Code required a broad inquiry into the effect of the condition of employment on the religious beliefs and practices of the complainant. He was of the view that s. 4(1)(g) should be interpreted to prohibit not only employment conditions which are on their face discriminatory, but also those which, though innocuous in their terms, could result in discrimination against a particular employee or group of employees.
 
[bookmark: par7]7.                                                         In dealing with the second question which follows directly from the first, he concluded, relying in great part on the decision of Professor Peter A. Cumming, Chairman of a Board of Inquiry under the Ontario Human Rights Code, in the complaint of Singh (Ishar) v. Security and Investigation Services Ltd. (decision handed down May 31, 1977, as yet unreported), that the duty of the employer was to accommodate the position of the complainant unless "undue hardhsip" would result. He reviewed various American decisions and concluded that in the absence of any legislative provision imposing a duty to accommodate no specific standard of undue hardship should be imposed. The appropriate test would be to decide whether in all the circumstances of the case and within the general context of the Code the employer had acted reasonably. He concluded by posing a question in these words:
 
Did the respondent act reasonably in the steps which it took to accommodate Mrs. Vincent after learning that the general condition of employment was incompatible with her religious observance?
 
And after some discussion he answered the question in these terms:
 
Taking into account all of the circumstances of the case and the entire context of the Ontario Human Rights Code, I have concluded that the Commission has not satisfied its onus of establishing that the respondent acted unreasonably in the steps which it took to accommodate the complainant after learning that the general condition of employment was incompatible with her religious observance.
 
The complaint was dismissed.

[bookmark: par8]8.                                                         The complainant appealed to the Divisional Court (Southey, Gray and Smith JJ.) The appeal was dismissed, Southey J. writing for the majority, while Smith J. dissented. Southey J. pointed out that there was no saving clause in the Ontario Human Rights Code covering the prohibition in s. 4(1)(g) of discrimination based on creed which would determine the limits to which an employer would be required to go in accommodating the religious practices of an employee, such as the one which appears in s. 4(6) for discrimination based on age, sex, or marital status. He was of the view that the absence of such a saving clause was a strong indication that the Legislature did not intend to prohibit unintentional discrimination and had limited the prohibition to discrimination resulting from intentional acts. He was strengthened in this view by the use of the words "because of" employed in s. 4(1), which he considered referred to the reason or reasons the employer imposed the impugned terms or conditions. He was not critical of the test employed by the Chairman of the Board of Inquiry imposing the requirement of reasonable steps toward accommodation on the part of the employer, but he was of the view that no such standard could be imported into the construction of the Code without specific legislative provisions. In dismissing the appeal, he expressed his conclusion in these terms:
 
For the reasons I have given, I cannot hold that the Legislature intended the Code as now worded to mean that an employer acting for legitimate business reasons and with no thought of discriminating on a prohibited ground, as in the case at bar, is guilty of a contravention of s. 4(1)(g). The question of whether it would be desirable to prohibit under some circumstances practices that unintentionally discriminate for reasons that are prohibited is not for the Court to decide.
 
For the foregoing reasons, it is my judgment that the learned Chairman was in error in holding with respect to the first question that an intention to discriminate on a prohibited ground is not an essenital element of a contravention of s. 4(1)(g) of the Code. As it is admitted that the respondent had not such intention in this case, there was no contravention of the Code by the respondent and the appeal is dismissed.

[bookmark: par9]9.                                                         The complainant appealed to the Court of Appeal (Lacourcière, Weatherston and Goodman JJ.A.) Lacourcière J.A. wrote the judgment of the court dismissing the appeal and held clearly that there could be no breach of the anti‑discrimination provisions of the Ontario Human Rights Code unless the employer intended to discriminate on one of the prohibited grounds. There was clearly no such intent in the case at bar and the appeal was dismissed. He concluded by saying:
 
For these reasons I agree with the majority of the Divisional Court that an intention to discriminate is an essential requirement for a contravention of s. 4(1)(g) of the Code prior to the proclamation of the amendment.
 
[bookmark: par10]10.                                                      This appeal comes to us by leave granted November 1, 1982. In addition to the parties, the Ontario Human Rights Commission acting on behalf of the complainant O'Malley, and the respondent Simpsons‑Sears Limited, interventions were allowed to the Canadian Human Rights Commission; the Human Rights Commissions of Alberta, Saskatchewan and Manitoba; the Canadian Association for the Mentally Retarded; the Coalition of Provincial Organizations of the Handicapped; and the Canadian Jewish Congress. The interveners filed factums and were heard before this Court. Though the specific statement of issues involved in this appeal appeared in different terms in the factums and submissions of the interveners, in general all were in support of the appellant. In essence, their positions are all included in the appellant's framing of the issues. The appellant contended that the Court of Appeal was in error in holding that proof of an intention to discriminate on a prohibited ground of discrimination is essential to a finding that s. 4(1) of the Ontario Human Rights Code has been contravened and further that the Court of Appeal erred in failing to hold that the onus of proving business necessity and reasonable accommodation is on the employer.

[bookmark: par11]11.                                                      The discrimination complained of in this case is said to be discrimination on the basis of the creed of the complainant, which is forbidden by s. 4(1)(g) of the Ontario Human Rights Code as it then stood. The relevant portions of s. 4 are set out hereunder:
 
4.‑‑(1) No person shall
 
                                                                                                                                       ...
 
(g) discriminate against any employee with regard to any term or condition of employment,
 
because of race, creed, colour, age, sex, marital status, nationality, ancestry or place of origin of such person or employee.
 
It is asserted that the requirement to work on Saturdays, while itself an employment rule imposed for business reasons upon all employees, discriminates against the complainant because compliance with it requires her to act contrary to her religious beliefs and does not so affect other members of the employed group. The Board of Inquiry accepted this proposition, but it was firmly rejected in the judgment of the majority of the Divisional Court and in the Court of Appeal. It is the principal ground upon which this appeal is taken.
 

[bookmark: par12]12.                                                      It will be seen at once that the problem confronting the Court involves consideration of unintentional discrimination on the part of the employer and as well the concept of adverse effect discrimination. To begin with, we must consider the nature and purpose of human rights legislation. The preamble to the Ontario Human Rights Code provides the guide and it is worth quoting in full:
 
WHEREAS recognition of the inherent dignity and the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world and is in accord with the Universal Declaration of Human Rights as proclaimed by the United Nations;
 
AND WHEREAS it is public policy in Ontario that every person is free and equal in dignity and rights without regard to race, creed, colour, sex, marital status, nationality, ancestry or place or [sic] origin;
 
AND WHEREAS these principles have been confirmed in Ontario by a number of enactments of the Legislature;
 
AND WHEREAS it is desirable to enact a measure to codify and extend such enactments and to simplify their administration;
 

There we find enunciated the broad policy of the Code and it is this policy which should have effect. It is not, in my view, a sound approach to say that according to established rules of construction no broader meaning can be given to the Code than the narrowest interpretation of the words employed. The accepted rules of construction are flexible enough to enable the Court to recognize in the construction of a human rights code the special nature and purpose of the enactment (see Lamer J. in Insurance Corporation of British Columbia v. Heerspink, 1982 CanLII 27 (SCC), [1982] 2 S.C.R. 145, at pp. 157‑58), and give to it an interpretation which will advance its broad purposes. Legislation of this type is of a special nature, not quite constitutional but certainly more than the ordinary‑‑and it is for the courts to seek out its purpose and give it effect. The Code aims at the removal of discrimination. This is to state the obvious. Its main approach, however, is not to punish the discriminator, but rather to provide relief for the victims of discrimination. It is the result or the effect of the action complained of which is significant. If it does, in fact, cause discrimination; if its effect is to impose on one person or group of persons obligations, penalties, or restrictive conditions not imposed on other members of the community, it is discriminatory.
 
[bookmark: par13]13.                                                      Without express statutory support in Ontario, inquiry board chairmen and judges have recognized the principle that an intention to discriminate is not a necessary element of the discrimination generally forbidden in Canadian human rights legislation. Laskin C.J., in a dissenting opinion in Gay Alliance Toward Equality v. Vancouver Sun, 1979 CanLII 225 (SCC),[1979] 2 S.C.R. 435, said at p. 446, in reference to s. 3 of the Human Rights Code of British Columbia, 1973 (B.C.) (2nd Sess.), c. 119, a section prohibiting discrimination with respect to the supply of accommodation, services, and facilities available to the public:
 
What appears to me to have occurred in this case is a concern with "motive" as if it was being differentiated from "intent" for criminal law purposes. Intent is not, however, an issue under s. 3 of the Human Rights Code.
 
This Court in Ontario Human Rights Commission v. Borough of Etobicoke, 1982 CanLII 15 (SCC), [1982] 1 S.C.R. 202, found mandatory retirement provisions agreed upon in a collective agreement discriminatory, even though "there was no evidence to indicate that the motives of the employer were other than honest and in good faith..." (at p. 209). In Re Attorney‑General for Alberta and Gares (1976), 67 D.L.R. (3d) 635 (Alta. S.C.), a case arising out of a complaint of discrimination on the basis of sex under s. 5 of The Individual’s Rights Protection Act, 1972 (Alta.), c. 2, of Alberta, because of a lower rate of pay for female employees than that for males, McDonald J. of the Alberta Supreme Court, Trial Division, said, at p. 695:

He also submits that compensation ought to be directed only when the employer wilfully or consciously discriminated between the sexes. Here, he says, the employer did not have the sexual distinction in mind when it negotiated first a collective agreement with the male group, then with the female group, then again with the male group and so on. However, in my opinion relief in the form of compensation for lost wages should ordinarily be granted to a complainant whose complaint as to unequal pay has been found to be justified, even in the absence of present or past intent to discriminate on the ground of sex. It is the discriminatory result which is prohibited and not a discriminatory intent.
 
In Re Rocca Group Ltd. and Muise (1979), 102 D.L.R. (3d) 529, MacDonald J., speaking for the Prince Edward Island Supreme Court in Banco, said in dealing with a complaint under the HumanRights Act, 1975 (P.E.I.), c. 72, at p. 533:
 
I am not in absolute agreement that it was the trial Judge's finding that intention was a relevant part of his finding, however, if it were I would agree with the appellant's contention that intention plays no part in considering whether or not there has been discrimination.
 
He then cited the Gares case. The matter was considered as well in Osborne v. Inco Ltd., [1984] 5 W.W.R. 228 (Man. Q.B.), where Kroft J. said, at p. 238:
 
Adjudicators in Manitoba have consistently concluded that discrimination, be it on the grounds of religion or sex, is not confined to instances where intent is shown: e.g.,Froese v. Pine Creek Sch. Div. 30, M. Rothstein, Q.C., 28th December 1978 (Man. Bd. Adjud.)(unreported); McDonald v. Knit‑Rite Mills Ltd. (1983), 5 C.H.R.R. D/1949 (Man. Bd. Adjud.); and Can. Safeway Ltd. v. Steel, supra. This is a view which I think to be totally consistent with the object of the Manitoba Act and the wording of s. 6(1) in particular.
 

But see: [1985] 2 W.W.R. 577, where the appeal was allowed. Matas J.A. referred to the question, at p. 584, but refrained from deciding it. In British Columbia Human Rights Commission v. College of Physicians and Surgeons of B.C., B.C. Bd. Inq. May 27, 1976, a policy adopted by the British Columbia College of Physicians and Surgeons, which required doctors who were not Canadian citizens to practise in remote and `undoctored' areas of the Province during the first three years of their practice, was held to be discriminatory and a violation of the Code even though the motive was described as being "wholly laudable".
 
[bookmark: par14]14.                                                      I do not consider that to adopt such an approach does any violence to the Ontario Human Rights Code, nor would it be impractical in its application. To take the narrower view and hold that intent is a required element of discrimination under the Code would seem to me to place a virtually insuperable barrier in the way of a complainant seeking a remedy. It would be extremely difficult in most circumstances to prove motive, and motive would be easy to cloak in the formation of rules which, though imposing equal standards, could create, as in Griggs v. Duke Power Co., 401 U.S. 424 (1971), injustice and discrimination by the equal treatment of those who are unequal (Dennis v. United States, 339 U.S. 162 (1950), at p. 184). Furthermore, as I have endeavoured to show, we are dealing here with consequences of conduct rather than with punishment for misbehaviour. In other words, we are considering what are essentially civil remedies. The proof of intent, a necessary requirement in our approach to criminal and punitive legislation, should not be a governing factor in construing human rights legislation aimed at the elimination of discrimination. It is my view that the courts below were in error in finding an intent to discriminate to be a necessary element of proof.
 

[bookmark: par15]15.                                                      As to the second consideration, the courts below upon a not unreasonable construction of the Ontario Human Rights Code based their judgments primarily upon the proposition that an intent to discriminate was a necessary element in prohibited discrimination under the Code. They did not then have to consider the question of adverse effect discrimination as a concept separate from intentional discrimination.
 
[bookmark: par16]16.                                                      The idea of treating as discriminatory regulations and rules not discriminatory on their face but which have a discriminatory effect, sometimes termed adverse effect discrimination, is of American origin and is usually said to have been introduced in the Duke Power case, supra, in the Supreme Court of the United States. In that case the employer required as a condition of employment or advancement in employment the production of a high school diploma or the passing of an intelligence test. The requirement applied equally to all employees but had the effect of excluding from employment a much higher proportion of black applicants than white. It was found that the requirements were not related to performance on the job, and the Supreme Court of the United States held them to be discriminatory because of their disproportionate effect upon the black population. There was no provision in the relevant statute, the CivilRights Act of 1964, (Title VII, 78 Stat. 255, s. 703(a)(1)) 42 USCS § 2000e‑<‑2(a)(1), which directed such an interpretation.
 
[bookmark: par17]17.                                                      Again, without express statutory support in Ontario, Inquiry Board chairmen have introduced the concept. In addition to the Inquiry Board decision under review in this appeal, the adverse effect principle was applied in Singh (Ishar) v. Security and Investigation Services Ltd., supra; Rand v. Sealy Eastern Ltd. (1982), 3 C.H.R.R. D/938 (Ont. Bd. Inq.) See alsoMarcotte v. Rio Algom Ltd. (1983), 5 C.H.R.R. D/2010 (Canadian Human Rights Commission Review Tribunal); Christie v. Central Alberta Dairy Pool (1984), 6 C.H.R.R. D/2488 (Alta. Bd. Inq.), as well as several others.
 

[bookmark: par18]18.                                                      A distinction must be made between what I would describe as direct discrimination and the concept already referred to as adverse effect discrimination in connection with employment. Direct discrimination occurs in this connection where an employer adopts a practice or rule which on its face discriminates on a prohibited ground. For example, "No Catholics or no women or no blacks employed here." There is, of course, no disagreement in the case at bar that direct discrimination of that nature would contravene the Act. On the other hand, there is the concept of adverse effect discrimination. It arises where an employer for genuine business reasons adopts a rule or standard which is on its face neutral, and which will apply equally to all employees, but which has a discriminatory effect upon a prohibited ground on one employee or group of employees in that it imposes, because of some special characteristic of the employee or group, obligations, penalties, or restrictive conditions not imposed on other members of the work force. For essentially the same reasons that led to the conclusion that an intent to discriminate was not required as an element of discrimination contravening the Code I am of the opinion that this Court may consider adverse effect discrimination as described in these reasons a contradiction of the terms of the Code. An employment rule honestly made for sound economic or business reasons, equally applicable to all to whom it is intended to apply, may yet be discriminatory if it affects a person or group of persons differently from others to whom it may apply. From the foregoing I therefore conclude that the appellant showed a prima facie case of discrimination based on creed before the Board of Inquiry.
 

[bookmark: par19]19.                                                      Where discrimination in connection with employment on grounds of a person's creed is found, is that person automatically entitled to remedies provided in the OntarioHuman Rights Code? One of the arguments advanced in this Court and in the courts below was based on the fact that the Code, while prohibiting discrimination on the basis of creed, contains no saving or justifying clause for the protection of the employer. Such a saving provision is found in s. 4(6) for cases concerning discrimination on the basis of age, sex, and marital status‑‑thebona fide occupational qualification defence. This omission was said to create a vacuum in the Code and was relied on for the proposition that only intentional discrimination was prohibited because without some such protection the innocent discriminator would be defenceless. While I reject that argument as support for a limitation of the Code to intentional discrimination, I do not on the other hand accept the proposition that on a showing of adverse effect discrimination on the basis of religion the right to a remedy is automatic.
 

[bookmark: par20]20.                                                      No question arises in a case involving direct discrimination. Where a working rule or condition of employment is found to be discriminatory on a prohibited ground and fails to meet any statutory justification test, it is simply struck down: see the Etobicoke case, supra. In the case of discrimination on the basis of creed resulting from the effect of a condition or rule rationally related to the performance of the job and not on its face discriminatory a different result follows. The working rule or condition is not struck down, but its effect on the complainant must be considered, and if the purpose of the Ontario Human Rights Code is to be given effect some accommodation must be required from the employer for the benefit of the complainant. The Code must be construed and flexibly applied to protect the right of the employee who is subject to discrimination and also to protect the right of the employer to proceed with the lawful conduct of his business. The Code was not intended to accord rights to one to the exclusion of the rights of the other. American courts have met this problem with what has been described as a "duty to accommodate", short of undue hardship, on the part of the employer: see Reid v. Memphis Publishing Co., 468 F.2d 346 (6th Cir. 1972); Riley v. Bendix Corp., 464 F.2d 1113 (5th Cir. 1972). Statutory authority for this approach in the United States is said to be found in the provisions of the 1972 amendment to the Civil Rights Act of 1964‑‑see: Civil Rights Act of 1964, 42 USCS § 2000e(j); see also Trans World Airlines, Inc. v. Hardison, 432 U.S. 63 (1977). In Canada, boards of inquiry under human rights legislation have adopted this concept and it was formulated by the Board of Inquiry in this case by Professor Ratushny as:
 
. . . the very general standard of whether the employer acted reasonably in attempting to accommodate the employee in all of the circumstances of the case as well as in the context of the general scope and objects of the Code.
 
The reasonable standard, referred to by Professor Ratushny, and the duty to accommodate, referred to in the American cases, provide that where it is shown that a working rule has caused discrimination it is incumbent upon the employer to make a reasonable effort to accommodate the religious needs of the employee, short of undue hardship to the employer in the conduct of his business. There is no express statutory base for such a proposition in the Code. Hence, the vacuum in the Code and the question: Should such a doctrine be imported to fill it?
 

[bookmark: par21]21.                                                      The question is not free from difficulty. No problem is found with the proposition that a person should be free to adopt any religion he or she may choose and to observe the tenets of that faith. This general concept of freedom of religion has been well‑established in our society and was a recognized and protected right long before the human rights codes of recent appearance were enacted. Difficulty arises when the question is posed of how far the person in entitled to go in the exercise of his religious freedom. At what point in the profession of his faith and the observance of its rules does he go beyond the mere exercise of his rights and seek to enforce upon others conformance with his beliefs? To what extent, if any, in the exercise of his religion is a person entitled to impose a liability upon another to do some act or accept some obligation he would not otherwise have done or accepted? In a clear case involving legislation‑‑see:R. v. Big M Drug Mart Ltd., 1985 CanLII 69 (SCC), [1985] 1 S.C.R. 295‑‑the Lord's Day Act was struck down essentially for the reason that its effect was to impose upon minority groups a legal duty to observe the Christian Sabbath. To put the question in the individual context of this case: in the honest desire to exercise her religious practices, how far can an employee compel her employer in the conduct of its business to conform with, or to accommodate, such practices? How far, it may be asked, may the same requirement be made of fellow employees and, for that matter, of the general public?
 
[bookmark: par22]22.                                                      These questions raise difficult problems. It is not, in my view, either wise or possible to venture an answer that would apply generally. We are, however, faced with the necessity of finding an answer at least for this case and, therefore, in the nature of the judicial process an answer for similar cases. In my view, for this case the answer lies in the Ontario Human Rights Code, its purpose, and its general provisions. The Code accords the right to be free from discrimination in employment. While no right can be regarded as absolute, a natural corollary to the recognition of a right must be the social acceptance of a general duty to respect and to act within reason to protect it. In any society the rights of one will inevitably come into conflict with the rights of others. It is obvious then that all rights must be limited in the interest of preserving a social structure in which each right may receive protection without undue interference with others. This will be especially important where special relationships exist, in the case at bar the relationship of employer and employee. In this case, consistent with the provisions and intent of the Ontario Human Rights Code, the employee's right requires reasonable steps towards an accommodation by the employer.

[bookmark: par23]23.                                                      Accepting the proposition that there is a duty to accommodate imposed on the employer, it becomes necessary to put some realistic limit upon it. The duty in a case of adverse effect discrimination on the basis of religion or creed is to take reasonable steps to accommodate the complainant, short of undue hardship: in other words, to take such steps as may be reasonable to accommodate without undue interference in the operation of the employer's business and without undue expense to the employer. Cases such as this raise a very different issue from those which rest on direct discrimination. Where direct discrimination is shown the employer must justify the rule, if such a step is possible under the enactment in question, or it is struck down. Where there is adverse effect discrimination on account of creed the offending order or rule will not necessarily be struck down. It will survive in most cases because its discriminatory effect is limited to one person or to one group, and it is the effect upon them rather than upon the general work force which must be considered. In such case there is no question of justification raised because the rule, if rationally connected to the employment, needs no justification; what is required is some measure of accommodation. The employer must take reasonable steps towards that end which may or may not result in full accommodation. Where such reasonable steps, however, do not fully reach the desired end, the complainant, in the absence of some accommodating steps on his own part such as an acceptance in this case of part‑time work, must either sacrifice his religious principles or his employment.
 

[bookmark: par24]24.                                                      To relate the principle of accommodation to the facts at bar, we must begin with the proposition that the employer is lawfully entitled to carry on business and to stay open for business on Saturdays. It is accordingly entitled to engage employees on the condition that they work on Saturdays. The complainant, however, is lawfully entitled to pursue the practices of her religion and to be free from compulsion to work on Saturday, contrary to her religious beliefs. We are faced here with a record which in some respects is incomplete and is perhaps inadequate for a proper resolution of the issue which arises regarding the accommodation made by the respondent. Professor Ratushny recognized this inadequacy but reached his conclusion on the basis that the Commission had not discharged the onus upon it of proving inadequate accommodation. He considered the question of onus of proof and discussed it at some length. He concluded that the Commission, which had the conduct of proceedings at the outset, had the burden of showing a prima facie case of discrimination, in this case of discriminatory effect. He then said that once the discriminatory effect had been established an onus of proof would pass to the respondent employer, and he observed that in this case the employer had not called any evidence and this left the record inadequate in some particulars. He considered that the employer would be best able to provide evidence on the issue of accommodation, and he also considered that there was power not exercised here by the Commission to call company officials to provide the evidence. He was reluctant, however, to impose a strict burden of proof upon the employer, reasoning that the Ontario Human Rights Code itself did not impose any duty of accommodation or burden of proof. He said:
 
Quite frankly, I have reservations about attempting to impose an onus of proof upon an employer to meet a specific standard of undue hardship in the absence of any specific legislative basis. It is one thing to conclude that the total framework of the Code warrants a broad interpretation of what might constitute discrimination under that statute. It is another, in effect, to adopt and read into the Code the specific legislative provision of another jurisdiction.
 
and later he said:
 

Meanwhile, I propose to apply the very general standard of whether the employer acted reasonably in attempting to accommodate the employee in all of the circumstances of the case as well as in the context of the general scope and objects of the Code.
 
He then went on to say that in a particular case the matter must be dealt with as a question of proof:
 
In my view, the onus of establishing a contravention of the Ontario Human Rights Code remains upon the Commission (on behalf of the complainant) throughout the inquiry. As a practical matter, the evidential burden will often shift to the respondent (employer, in this case).
 
He concluded his decision by holding that the Commission had not discharged its burden of proof. He said:
 
Taking into account all of the circumstances of the case and the entire context of the Ontario Human Rights Code, I have concluded that the Commission has not satisfied its onus of establishing that the respondent acted unreasonably in the steps which it took to accommodate the complainant after learning that the general condition of employment was incompatible with her religious observance.
 
And, finally, he said:
 
I have decided, therefore, that the Commission has not satisfied its onus of establishing a contravention of the Code.
 
[bookmark: par25]25.                                                      It appears that the Board of Inquiry resolved the matter by holding that a prima facie case for discrimination had been shown, but that the Commission had not then discharged its burden of showing that the employer had not acted reasonably in all the circumstances of the case and in the context of the Ontario Human Rights Code to accommodate the complainant.

[bookmark: par26]26.                                                      The majority in the Divisional Court, and the Court of Appeal, having decided that intentional discrimination had to be shown, did not consider the question of accommodation and burden of proof.
 
[bookmark: par27]27.                                                      It will be seen that Professor Ratushny departed from the rule respecting the onus of proof expressed in Etobicoke. It was held in that case that at least in direct discrimination cases, where the complainant has shown a prima facie case of discrimination on a prohibited ground, the onus falls on the employer to justify if he can the discriminatory rule on a balance of probabilities. The question then is whether this rule should apply in cases of adverse effect discrimination.
 

[bookmark: par28]28.                                                      To begin with, experience has shown that in the resolution of disputes by the employment of the judicial process, the assignment of a burden of proof to one party or the other is an essential element. The burden need not in all cases be heavy‑‑it will vary with particular cases‑‑and it may not apply to one party on all issues in the case; it may shift from one to the other. But as a practical expedient it has been found necessary, in order to insure a clear result in any judicial proceeding, to have available as a `tie‑breaker' the concept of the onus of proof. I agree then with the Board of Inquiry that each case will come down to a question of proof, and therefore there must be a clearly‑recognized and clearly‑assigned burden of proof in these cases as in all civil proceedings. To whom should it be assigned? Following the well‑settled rule in civil cases, the plaintiff bears the burden. He who alleges must prove. Therefore, under the Etobicokerule as to burden of proof, the showing of a prima facie case of discrimination, I see no reason why it should not apply in cases of adverse effect discrimination. The complainant in proceedings before human rights tribunals must show a prima facie case of discrimination. A prima facie case in this context is one which covers the allegations made and which, if they are believed, is complete and sufficient to justify a verdict in the complainant's favour in the absence of an answer from the respondent‑employer. Where adverse effect discrimination on the basis of creed is shown and the offending rule is rationally connected to the performance of the job, as in the case at bar, the employer is not required to justify it but rather to show that he has taken such reasonable steps toward accommodation of the employee's position as are open to him without undue hardship. It seems evident to me that in this kind of case the onus should again rest on the employer, for it is the employer who will be in possession of the necessary information to show undue hardship, and the employee will rarely, if ever, be in a position to show its absence. The onus will not be a heavy one in all cases. In some cases it may be established without eivdence; for example, a requirement that all employees work on Saturday in a business which is open only on Saturdays, but once the prima facie proof of a discriminatory effect is made it will remain for the employer to show undue hardship if required to take more steps for its accommodation than he has done. In my view, the Board of Inquiry was in error in fixing the Commission with the burden of proof.
 

[bookmark: par29]29.                                                      In this case the respondent‑employer called no evidence. While the evidence called for the complainant reveals some steps taken by the respondent towards her accommodation, there is no evidence in the record bearing on the question of undue hardship to the employer. The first reaction to the complainant's announcement that she would not be able to continue to work on Saturdays was the response that she would have to resign her job. Within a few days, and before she had left her employment, the employer on its own initiative offered part‑time work, which was accepted. In addition the employer agreed to consider Mrs. O'Malley for other jobs as they became vacant. All of the vacancies of which Mrs. O'Malley had notice required Saturday work except one and for that one she was not qualified. There was no evidence adduced regarding the problems which could have arisen as a result of further steps by the respondent, or of what expense would have been incurred in rearranging working periods for her benefit, or of what other problems could have arisen if further steps were taken towards her accommodation. There was therefore no evidence upon which the Board Chairman could have found that such further steps would have caused undue hardship for the respondent and thus have been unreasonable. In the absence of such evidence, I can only conclude that the appeal must succeed. I would therefore allow the appeal with costs and direct that the respondent pay to the complainant as compensation the difference between the sum of her earnings while engaged as a part‑time employee of the respondent from October 23, 1978 to July 6, 1979 and the amount she would have earned as a full‑time employee during that period.
 
Appeal allowed with costs.
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